Crl.0.P.(MD)No.15390 of 2026
IN THE HIGH COURT OF JUDICATURE AT MADRAS

RESERVED ON :29.07.2026
PRONOUNCED ON : 05.08.2026
CORAM
THE HON'BLE MR JUSTICE G.K. ILANTHIRAIYAN

Crl.O.P.(MD)No.15390 of 2026

G.V.Markandayan

S/o. Late G.Varatharajan,

Member of Legislative Assembly

(Vilathikulam Constituency)

No.2, West Street,

Ramachandrapuram,

Vilathikulam Taluk,

Toothukudi District. ...Petitioner/Accused

VS.

The State Rep. By

The Inspector Of Police

District Crime Branch,

Thoothukudi.

(Crime No.16 of 2026) ...Respondent/Complainant

PRAYER: Criminal Original Petition is filed under Section 528 of BNSS.,
to set aside the remand order in Crime No.16 of 2026 dated 20.07.2026 and

consequently enlarge the petitioner on bail in Crime No.16 of 2026.
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For Petitioner : Mr.P.Wilson, Senior Counsel
for Mr.S.Kasirajan

For Respondent  : Mr.R.John Sathyan,
State Public Prosecutor
Assisted by Mr.Arun Anbumani
Government Advocate (Crl. Side)

ORDER

This Criminal Original Petition has been filed challenging the order of
remand in Crime No.16 of 2026, dated 20.07.2026, thereby accepted the
remand report of the petitioner and remanded him to judicial custody till
03.08.2026 and consequently, enlarge the petitioner on bail in Crime No.16

of 2026.

2. The petitioner is an accused in Crime No.16 of 2026 registered for
the offences punishable under Sections 351(3), 352, 353(2) of the Bharatiya

Nyaya Sanhita, 2023 (hereinafter referred to as ‘BNS’ for brevity).

3. The case of the prosecution is that on 18.07.2026 a public meeting
was conducted near Krishnan Temple, Kovilpatti, to express gratitude to the
voters on behalf of the political party. During the said meeting, the

petitioner, who is a sitting Member of Legislative Assembly of the
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Vilathikulam Constituency made highly derogatory, abusive and threatening

remarks against the Hon’ble Chief Minister of Tamil Nadu. While speaking
to the gathering, he allegedly used insulting language and issued criminal
threats, including statements to the effect that the Hon’ble Chief Minister
would be dealt with inside the Legislative Assembly and physically harmed
by breaking his hip born if certain actions were taken. The said speech has
been widely circulated on the internet and created public tranquility between
the Members of different political parties and give rise to a likelihood of
public unrest, disturbance of public peace and possible clashes between
groups. In pursuant to the registration of FIR, the petitioner was arrested by
the respondent/police and produced him for remand. The remand report was
accepted by the learned Judicial Magistrate No.l, Thoothukudi and
remanded the petitioner to judicial custody till 03.08.2026 by an order dated

20.07.2026, which is under challenge in this criminal original petition.

4. The learned Senior Counsel appearing for the petitioner submitted
that the offences registered as against the petitioner are punishable with
imprisonment which may extend to seven years and therefore, the mandate
of provisions under Section 35 (3) of BNSS is squarely applicable. He

further submitted that prior to his arrest, the petitioner was not issued with
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any notice under Section 35(3) of BNSS. Therefore, the arrest of the

petitioner itself is illegal. He further submitted that the learned Judicial
Magistrate remanded the petitioner without satisfying herself as to the
necessity of arrest as mandated under Section 35 of BNSS and the guidelines
laid down by the Hon’ble Supreme Court of India in the case of Arnesh
Kumar vs. State of Bihar reported in (2014) 8 SCC 577. Further, the
respondent/police failed to state any reasons for the arrest of the petitioner as
required under Section 35(1) of BNSS. It is also a clear violation of the law
laid down by the Hon’ble Supreme Court of India in the case of Satender
Kumar Antil vs. Central Bureau of Investigation reported in (2022) 10
SCC 51. He further submitted that the arrest of the petitioner was also not
intimated to anybody. Even then, the Judicial Magistrate without considering
the above fact, mechanically without applying her mind and remanded the
petitioner to judicial custody. Therefore, it cannot be sustained and liable to
be dismissed. In support of his contention, he relied upon several judgments

of the Hon’ble Supreme Court of India.

5. The respondent herein filed counter affidavit and the learned State
Public Prosecutor appearing for the respondent/police submitted that after

registration of FIR and during the course of investigation, the speech of the
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petitioner widely circulated in various social media platforms. Therefore, in

order to prevent the petitioner from committing in any further offences, from
making any inducement of threat to the witnesses acquainted with the facts
of the case and to prevent the petitioner from causing the evidence including
electronic evidence from disappearing or tampering with the same by using
his political influence, the arrest of the petitioner was very much required by
the respondent/police. He further submitted that his threatening speech,
would cause clashes among two groups, unrest and disturbance of public
peace and considering the security of the Hon’ble Chief Minister, since the
petitioner threatened the Hon’ble Chief Minister to attack him inside of the
Legislative Assembly itself, the arrest of the petitioner become necessary.
Therefore, he was arrested on 20.07.2026 at about 6.39 a.m. The arrest
information was duly served to the brother-in-law of the petitioner, who was
present at the time of his arrest and in the presence of one witness namely

A.Devaraj S/o.Arumugam, who resides at Meenakshi Nagar, Vilathikulam.

6. Heard the learned counsel appearing on either side and perused the

materials available on record.
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7. On perusal of the counter affidavit filed by the respondent and also

on the submissions made by the learned counsel appearing for either side, it
is revealed that after his arrest, he was subjected for preliminary
interrogation. During the preliminary interrogation, the petitioner was served
with questionnaire for which he had answered in his own handwriting. The
relevant questionnaires and answers of the petitioner are extracted

hereunder:-

42 o'rg:g @ﬂ&/rg'gbg'gbr' g/z}zdumu/ﬂsv' g/rlyjﬁm' 18.07.202610° G551 Qungy&;.ﬁ.gﬁhf
Cuyerafysser?

GD60T[BITILIG  LOT600T60)L]  &BIT S

43 | ety o gunfkrgrar  srmisar CsrafuLpuk) BLES GLUTES. L1 SEW  omaerLslE
Siflps  WpSLEsT Yeausmear @l Cud] o uFEE YEENSSK TULGISSELs
aMsurs  Germa oLl aAGE8 Curs YmusssE GESSW TUUESEL oSk
Cuslugy &Lty Saumy sTarg GCsfhwor?

&5 GSESYSSKT geray Csromn rafume

44 | opiary  Cusag Sawrs  BIGESTV FLL  BLOI&SMS  TESSULE L)

SBISEEEG Clsilyor?
Yes

45 |wersshw Qworwew  Gurgs LW Cudlug — suupsors  @irm;)  SLE
o puifkrrsafkoL G GLrg®) gL eITLLL 2 aTaTgl g 2 mEEEsE Clsiflyor?
wsar sl Cuslug saum

46 | srmisar Gurgs. L8k Cuslug wriker gmamGlsakr Cuik Cuséfysar?
wraTYfe pENRIBSG eSS

47 |srmisar Gurgic.L L 58k Cud] ammsamisaky Lraflusra SuUlpESSKT FLLL QunE
Uysssmar U@L saTugl GlEflyor?

Saumsns Cusakma
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STHSGT  CUTg e LGSR Cudlusra) suflpsssh oaar oydlue &L dbow CoTrs
BUTEEEESG Bl Cu Comauwmny hesmer gouGls aarug Glsilyor?
sl srear GeL&Casmrl

49

Srmigar GLrgs. LW il Cuilums par o Sryamors dhlEss Cleram® wnm
sLAow CoTns BLUISERN SHsa &L CoTrs wmm BUISEE BlECure  Gus
FLL Rupmis UTEF@aT oL eumuLLeaTaTS T Gl lywor?

Ll

50

Srmisar  Grgl SN s SUlps FLLUMTNSSW @0SSE  (SNIEEDT
FLLLTHSDS &l TN 2.60TS5E 2110 QUSSSTE 26T 6Tl 2 L &S aiECansT
Ty YL ENE G TCs@Is gour@ ClEws masgaTafysearre !

FLL weary S5m0 PERASHE WSHAGEE YSWBITTD @

51

FLLaNSSW (pEwmEsT STEs Wi Smaumok, gour® Cleugemeafrsar!
FLLwaTy S&Sma (. PSAGESE YSWTIn  BRarsCurg  prar  GuelLsmeTsT
afkorr eTpRSkvsDRV

52

18.07.202610 Gz5] Gorafuly Gurgs. L gsWw Gusl wramyfls sulps wpsaaemr
oar’ sty 2oL S50 Glerar  GaeflGw  yayyGams - eaTg LT
Culysrafyser. srmiser  Gurs GCauy &smar  Guay  gour®  Gewgerafysar.
oousatlar afkur?

amisar QLSS Smeawmr  YugmiTs  Cudly  wswasnyr  ofl.  Gawars  Srear
Gy &8s

58

SUPSSSSHT 2 WTLITSISTLILTET  FLL L0GTRITTESSR 2 arCar  aISE (pSNDIEEOT
CsrovefiL o olfss srmisasr Gurg BLSSW (PSVDLESDT  STESIT ] &6
sTaTLIG) STEAT BAFEULND?

Cussihowsmw Qs s SEEEMS

59

Sifpssshr ~  weswmwssfar T o uBs6s  Gerowsyiie T olfsGw amsik
gt L1580 Cusly  smmisar  Gurgussatkr o ufEEGL  UTSSTULIRTS
Gy o wanssSlyaeaydser sTeTLg Glesilyor?

50 amGerw auwg 25 auws GLTETYSMS GBSy B, ST s
Gl &8W 41 oufly Curargss usk GawsrElo.

60

QRIT  FOULLTR & GTg yuslEG  umiswn S RupnE  USTEsmsmim
gou &G earug Gsilywor?

GBITILILOTET  S(5S5G]
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62 |@yshrs Smisar 158 SuSSLLL GATT GUNEET n& &nisatbr BT srersr?
Curg) QL msa &L Lmsa maTmrus il wpEsvar FLLgshE 2L (G
CueCrismr@ls opip Gusbarra &sflurar LW &koL &Ei0

8. The above answers given by the petitioner clearly shows that he

had knowledge for what reason he was arrested. That apart, the petitioner

was duly served with grounds of arrest. The grounds and reasons for his

arrest are as follows:-

“Bampssw’ ysmisryr  urvsuflwsrluar,  Suflps Gl Swsssw
STSGIEGle UGG WTAI LW, CETAMULL WTaI L GEwraryrs BEms 5SSy
SLES 18.07.2026 w G581 &wry 2100 wslusafy’ Gerafbul a;‘@rzgmmr
Comafhy guew Sws s anssraysesss KT CSIAEGw LTSS 110
Bl Gumgmarg).  Gumue GUrgis. 1 58W sung Glemmr® Cusl afmrssigans
s ey o puiflry SUB.LTTSSTGLILET SyRIEar TaTSE SIS pSNmIEST
S15.Corerl aff oypirSsmeT " ioreormiGles. L SN Lo QYSIL 1L  (LpSEVSDIOESY, 2 6aTsm6AT
FLL LIS SIBGTCOT UGS UTTSEE CSTarEemmoLm, mrme sarsr  Gamorear]
Lwgysanr froarsssl () Blss! FLLWMTNGMS Ly (RTTTLL. Ll i) 2 0T&E
2L 101 QBEETE. 2T TNl 2 55 ot Gsmar GG ysyiGams G m
Glrser e Gleseaorsar Ty wraTyflE  SG  pSvAGEE — Cleraaslil e
oNpsgerarry.  Cupp SLLwaTp 2 gy ySSMGLWlT  Cuss  &ips

wmagamsagw < ualusry ~ gws  uppw ~ suys  Gappl  sys
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2 gurfbrraserasio Gy Qe Cu Curse) gpu (), so&0 2 rd) Glurg syl

Gowme  gouBsgw ~ aflsw ~ Gppw T ulgemy T aaiug  em_dlsarkr
afsmrevsoruly’ Gpg Fips awwasmer allpGur (pww e s sTaTgy GBIl
UGHWS.

2@einupsskr  suLairag Se&s&5 I  GOUOTES  BUFLLSTR,  STHGAT
&g  Gewwiurafl Lre’ oSSk LTINS CEMAUUTRT  YmaTS S
2 GETEOSEDETILYD BTG Gl LGS SIOTL L= S6T  6TETLIS DTS

3srmisar  Gugnn BgGuTaTn GmnelFuakh FEUGMMS  SELULSDESTSMLD,
(PERIITET LS AIFTT6msaoT  GLomGlesTaTsT GasaoTie  BNIBLILIGTEILD

4grmiser - FLLwaTy o puflery STEATUSTR  QUPSERT 2 6T AT
oflsgerar s  GmaTHEN  CEwWCsT, I eCur SHiGME YSIBTISMS
LwsTUGRES LT 2 sTswsmear  ESWaTnSSGw WG ST SmmukTEEEGL
Cshums G655 &Gl TaTLSTLI

S5pmisatkr ol Cewanmsms LwmaURSS] oSS CsmLmymLw
Gy QUTTIEISGAT, Ly SKTT @Y Y STEGmET  SufBsCar QNG LTmmo
Gl wiws B0 6TATUSTEND

b.5misbr GomET_ QG CussTarg BBsSTubTGEEGYw Bl CL S0
Gl Qs  ITGmwa | LmmL  FLL -GS Uy &kmer TmLIL
QUTWILIL,  @YFLLSGTEIND

7@mmisar el wevmwss T 2 u5sG  yFEmsw gouGES]
Clsrma 1y L ARSSITMST (PSVMIESITHT yauysatker LTSS &Sl

B.BIHISHT FLLLATNSSIGTCr mauSS oTallEG SIS  (pSMIIEST
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SrEGsTs  oFamss] i pwmasre  sulpsn  wpupaugs  LCamy Bl misaf

FLLRupmIE UVEFET SOLL  QUTILLILETATSTEID

QTG (pSvewEETRT 2 UFEG YEFEMGN ToUGEES] Clurg oyswns]
Gowmal  goUGEESl BEsuunssk  Cup wWIGESGw & LGS ST TyaTaTSI
sraruems Lmnfl aflsmrsmsmr CumGlsrarar Colmre  BYBLULSTID

10.smsmar GupLy apssh &8 Csws srrangms 20.07.2026 1w 58]

s 06.39 wanles CsihisGsar.”

9. Thereafter, the respondent had prepared the Remand Report for
remanding him to judicial custody. The learned Judicial Magistrate No.l,
Thoothukudi after verifying the FIR, arrest intimation, the report of the
preliminary interrogation, the grounds and reasons for his arrest and other
records, ordered to remand the petitioner to the judicial custody till
03.08.2026. In fact, at the time of petitioner’s remand, the petitioner counsel

had relied upon all the judgments which are relied here.

10. On perusal of all the judgments, the learned Judicial Magistrate
recorded that all the provisions of the Bharatiya Nagarik Suraksha Sanhita,
2023 duly complied with and ordered to remand the petitioner to judicial
custody. Immediately after his arrest, he was subjected to medical test before

the Government Medical College and Hospital, Thoothukudi. The petitioner
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was subjected for medical examination and the Casualty Medical

Officer/Emergency Medical Officer, Department of Emergency Medicine,
certified the petitioner that he is fit for remand. Thereafter, the petitioner was
duly informed about the grounds of arrest. It was duly received by the
petitioner. Further, there is no dispute that the law laid down by the Hon’ble
Supreme Court of India mandates that the accused must be served with
grounds of arrest and the Judicial Officers are required to satisfy themselves
that the mandatory procedures are duly complied with before passing an

order of remand.

11. In this regard, the learned Senior Counsel appearing for the
petitioner relied upon the judgment of the Hon’ble Supreme Court of India
in the case of Manubhai Ratilal Patel Through Ushaben vs. State of
Gujarat reported in (2013) 1 SCC 314, in which the Hon’ble Supreme Court

of India held as follows:-

“24. The act of directing remand of an accused is
fundamentally a judicial function. The Magistrate does not act
in executive capacity while ordering the detention of an
accused. While exercising this judicial act, it is obligatory on
the part of the Magistrate to satisfy himself whether the

materials placed before him justify such a remand or, to put it
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differently, whether there exist reasonable grounds to commit

the accused to custody and extend his remand. The purpose of
remand as postulated under Section 167 is that investigation
cannot be completed within 24 hours. It enables the Magistrate
to see that the remand is really necessary. This requires the
investigating agency to send the case diary along with the
remand report so that the Magistrate can appreciate the factual
scenario and apply his mind whether there is a warrant for
police remand or justification for judicial remand or there is no
need for any remand at all. It is obligatory on the part of the
Magistrate to apply his mind and not to pass an order of

)

remand automatically or in a mechanical manner.’

The above judgment is not helpful to the case on hand, since the learned
Judicial Magistrate herself satisfied with the reasons and materials placed

before her and justified the order of remand.

12. The learned Senior Counsel appearing for the petitioner
vehemently contended that there is absolutely no reasonable suspicion exist
to arrest the petitioner and the respondent mechanically arrested the
petitioner without following the procedure laid down under Section 35(1)(b)

of the Bharatiya Nagarik Suraksha Sanhita, 2023.
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13. It 1s relevant to extract the provisions under Section 35(1)(b) of

the Bharatiya Nagarik Suraksha Sanhita, 2023:-

13/24

https://www.mhc.tn.gov.in/judis

“35.(1)(b) Any police officer may without an order from
a Magistrate and without a warrant, arrest any person-

(b) against whom a reasonable complaint has been
made, or credible information has been received, or a
reasonable suspicion exists that he has committed a cognizable
offence punishable with imprisonment for a term which may be
less than seven years or which may extend to seven years
whether with or without fine, if the following conditions are
satisfied, namely:-

(i) the police officer has reason to believe on the basis
of such complaint, information, or suspicion that such person
has committed the said offence;

(ii) the police officer is satisfied that such arrest is
necessary-

(a) to prevent such person from committing any further
offence; or

(b) for proper investigation of the offence; or

(c) to prevent such person from causing the evidence of
the offence to disappear or tampering with such evidence in
any manner, or

(d) to prevent such person from making any inducement,
threat or promise to any person acquainted with the facts of the
case so as to dissuade him from disclosing such facts to the

Court or to the police officer, or

( Uploaded on: 05/08/2026 03:03:49 pm )
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(e) as unless such person is arrested, his presence in the

Court whenever required cannot be ensured, and the police
officer shall record while making such arrest, his reasons in
writing:

Provided that a police officer shall, in all cases where
the arrest of a person is not required under the provisions of
this sub-section, record the reasons in writing for not making
the arrest, or

(c) against whom credible information has been
received that he has committed a cognizable offence punishable
with imprisonment for a term which may extend to more than
seven years whether with or without fine or with death sentence
and the police officer has reason to believe on the basis of that
information that such person has committed the said offence;
or

(d) who has been proclaimed as an offender either
under this Sanhita or by order of the State Government, or

(e) in whose possession anything is found which may
reasonably be suspected to be stolen property and who may
reasonably be suspected of having committed an offence with
reference to such thing; or

(f) who obstructs a police officer while in the execution
of his duty, or who has escaped, or attempts to escape, from
lawful custody; or

(g) who is reasonably suspected of being a deserter

from any of the Armed Forces of the Union; or
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appearing for the petitioner relied upon the judgment of Hon’ble Supreme

Court

(2014) 8 SCC 273. The relevant portions of the said judgment are extracted

Crl.0.P.(MD)No.15390 of 2026

(h) who has been concerned in, or against whom a
reasonable complaint has been made, or credible information
has been received, or a reasonable suspicion exists, of his
having been concerned in, any act committed at any place out
of India which, if committed in India, would have been
punishable as an offence, and for which he is, under any law
relating to extradition, or otherwise, liable to be apprehended
or detained in custody in India; or

(i) who, being a released convict, commits a breach of
any rule made under sub-section (5) of section 394, or

(j) for whose arrest any requisition, whether written or
oral, has been received from another police officer, provided
that the requisition specifies the person to be arrested and the
offence or other cause for which the arrest is to be made and it
appears therefrom that the person might lawfully be arrested

without a warrant by the officer who issued the requisition.”

14. In support of his contention, the learned Senior Counsel

of India in the case of Arnesh Kumar vs. State of Bihar reported in

hereunder:-
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“7.1. From a plain reading of the aforesaid provision, it

is evident that a person accused of offence punishable with
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imprisonment for a term which may be less than seven years or

which may extend to seven years with or without fine, cannot be
arrested by the police officer only on its satisfaction that such
person had committed the offence punishable as aforesaid.
Police officer before arrest, in such cases has to be further
satisfied that such arrest is necessary to prevent such person
from committing any further offence; or for proper
investigation of the case; or to prevent the accused from
causing the evidence of the offence to disappear, or tampering
with such evidence in any manner, or to prevent such person
from making any inducement, threat or promise to a witness so
as to dissuade him from disclosing such facts to the Court or
the police officer, or unless such accused person is arrested,
his presence in the court whenever required cannot be ensured.
These are the conclusions, which one may reach based on facts.

8.2. Before a Magistrate authorises detention under
Section 167, Cr.PC, he has to be first satisfied that the arrest
made is legal and in accordance with law and all the
constitutional rights of the person arrested is satisfied. If the
arrest effected by the police officer does not satisfy the
requirements of Section 41 of the Code, Magistrate is duty
bound not to authorise his further detention and release the
accused. In other words, when an accused is produced before
the Magistrate, the police officer effecting the arrest is required
to furnish to the Magistrate, the facts, reasons and its

conclusions for arrest and the Magistrate in turn is to be
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satisfied that condition precedent for arrest under Section 41

Cr.PC has been satisfied and it is only thereafter that he will
authorise the detention of an accused.

8.3. The Magistrate before authorising detention will
record its own satisfaction, may be in brief but the said
satisfaction must reflect from its order. It shall never be based
upon the ipse dixit of the police officer, for example, in case the
police officer considers the arrest necessary to prevent such
person from committing any further offence or for proper
investigation of the case or for preventing an accused from
tampering with evidence or making inducement etc., the police
officer shall furnish to the Magistrate the facts, the reasons and
materials on the basis of which the police officer had reached
its conclusion. Those shall be perused by the Magistrate while
authorising the detention and only after recording its
satisfaction in writing that the Magistrate will authorise the
detention of the accused.

8.4. In fine, when a suspect is arrested and produced
before a Magistrate for authorising detention, the Magistrate
has to address the question whether specific reasons have been
recorded for arrest and if so, prima facie those reasons are
relevant and secondly a reasonable conclusion could at all be
reached by the police officer that one or the other conditions
stated above are attracted. To this limited extent the Magistrate
will make judicial scrutiny.

11.1. All the State Governments to instruct its police
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officers not to automatically arrest when a case under Section

498-A of the IPC is registered but to satisfy themselves about
the necessity for arrest under the parameters laid down above
flowing from Section 41, Cr.PC;

11.2. All police officers be provided with a check list
containing specified sub- clauses under Section 41(1)(b)(ii),

11.3. The police officer shall forward the check list duly
filed and furnish the reasons and materials which necessitated
the arrest, while forwarding/producing the accused before the
Magistrate for further detention;

11.4. The Magistrate while authorising detention of the
accused shall peruse the report furnished by the police officer
in terms aforesaid and only after recording its satisfaction, the
Magistrate will authorise detention;

11.5. The decision not to arrest an accused, be
forwarded to the Magistrate within two weeks from the date of
the institution of the case with a copy to the Magistrate which
may be extended by the Superintendent of police of the district
for the reasons to be recorded in writing;

11.6. Notice of appearance in terms of Section 414 of
Cr.PC be served on the accused within two weeks from the date
of institution of the case, which may be extended by the
Superintendent of Police of the District for the reasons to be
recorded in writing;

11.7. Failure to comply with the directions aforesaid

shall apart from rendering the police officers concerned liable
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for departmental action, they shall also be liable to be punished

for contempt of court to be instituted before High Court having
territorial jurisdiction.

11.8. Authorising detention without recording reasons
as aforesaid by the judicial Magistrate concerned shall be

liable for departmental action by the appropriate High Court.”

15. In the case on hand FIR was registered against the petitioner in
Crime No.16 of 2026 for the offences punishable under Sections 351(3),
352, 353(2) of BNS. The offence under Section 351 (3) of BNS will be
attracted where the threat is to cause to death or grievous hurt, or to cause
destruction of property by fire, or to cause an offence punishable with death
or imprisonment for life, the punishment may extend to imprisonment upto

seven years or with fine or with both.

16. Further, the respondent himself satisfied that the arrest of the
accused is necessary to prevent such person from committing any further
offence. Therefore, the respondent followed the procedure laid down under
Section 35(1)(b) of BNSS. Hence, the above judgment is not applicable to

the case on hand.
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17. The learned Senior Counsel appearing for the petitioner further

contended that the Hon’ble Supreme Court of India repeatedly held that the
position quo of Section 35(6) of BNSS, even assuming that the person to
whom a notice under Section 35(3) of BNSS has been issued failed to
comply with the terms of the notice or his unwilling to identify himself, an
arrest 1s not a matter of routine. In support of his contention, he relied upon
the judgment of the Hon’ble Supreme Court of India in the case of Satender
Kumar Antil vs. Central Bureau of Investigation and another reported in
2026 SCC OnLine SC 162, in which the Hon’ble Supreme Court of India

held as follows:-

“32. The power of arrest under Section 35(6) read with
Section 35(1)(b) of the BNSS, 2023 must be interpreted as a
strict objective necessity, and not a subjective convenience for
the police officer. It does not mean the police officer can arrest
to simply ask questions. However, it means that the police
officer must satisfy himself that the investigation, qua an
offence punishable with imprisonment up to 7 years, cannot
proceed effectively without taking the concerned individual into
custody. Any interpretation to the contrary would clearly
frustrate the purpose and legislative intent of Sections 35(1)(b)
and Sections 35(3) to 35(6) of the BNSS, 2023.
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33. On the basis of the interpretation given by us, we

conclude as follows:

a. An arrest by a police officer is a mere statutory
discretion which facilitates him to conduct proper investigation,
in the form of collection of evidence and, therefore, shall not be
termed as mandatory.

b. Consequently, the police officer shall ask himself the
question as to whether an arrest is a necessity or not, before
undertaking the said exercise.

c. For effecting an arrest, qua an offence punishable
with imprisonment up to 7 years, the mandate of Section 35(1)
(b)(i) of the BNSS, 2023 along with any one of the conditions
mentioned in Section 35(1)(b)(ii) of the BNSS, 2023 must be in
existence.

d. A notice under Section 35(3) of the BNSS, 2023 to an
accused or any individual concerned, qua offences punishable
with imprisonment up to 7 years, is the rule.

e. Even if the circumstances warranting an arrest of a
person are available in terms of the conditions mentioned
under Section 35(1)(b) of the BNSS, 2023, the arrest shall not
be undertaken, unless it absolutely warranted.

f. Power of arrest under Section 35(6) read with Section
35(1)(b) of the BNSS, 2023, pursuant to a notice issued under
Section 35(3) of the BNSS, 2023 is not a matter of routine, but
an exception, and the police officer is expected to be

circumspect and slow in exercising the said power.”

21/24

https://www.mhc.tn.gov.in/judis ( Uploaded on: 05/08/2026 03:03:49 pm )



Crl.0.P.(MD)No.15390 of 2026
18. The above said judgment is also not applicable to the case on

hand, since the respondent had duly followed the procedure laid down under
Section 35 of BNSS, 2023. Further, prior to the arrest of the petitioner, the
respondent himself satisfied that an arrest of the petitioner is very much
necessary. Therefore, this Court finds no infirmity or illegality in the order of

remand and hence, the Criminal Original Petition is liable to be dismissed.

19. Accordingly, the Criminal Original Petition is dismissed. In
respect of consequential prayer seeking bail to the petitioner is concerned,
the learned counsel for the petitioner sought permission of this Court to
withdraw the said prayer and this Court by an order dated 29.07.2026 has

granted permission to withdraw the consequential prayer.

05.08.2026
Index :Yes / No
Speaking order  :Yes/No
Neutral Citation :Yes/No
dm
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To

1.The Judicial Magistrate No.1,
Thootukudi.

2.The Inspector of Police,
District Crime Branch,
Thoothukudi.

3.The Public Prosecutor,

High Court of Madras,
Chennai.
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G.K. ILANTHIRAIYAN, J.

dm

Pre-delivery order made in
Crl.O.P.(MD).No0.15390 of 2026

05.08.2026
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